	-------- Original Message --------
Subject: GHAAC
From: "ATG MI AGO Ombudsman" <agoombudsman@ATG.WA.GOV>
Date: Wed, December 12, 2007 12:04 pm
To: <info@beep4bumps.com>

John Hostvedt,
Thanks for all the information about the GHAAC.  I have been reading several emails this morning in order to understand the concerns.  I apologize for not responding earlier to your emails.
I can provide you with some technical assistance on how to interpret the Open Public Meetings Act and the Public Records Act.  The OPMA applies to all public agencies as defined.  Kitsap County would fall within the definition of a public agency under the OPMA.  The OPMA also applies to a “subagency” of Kitsap County that is created by some legislative act.  RCW 42.30.020(1)(c).  Therefore, one way of analyzing whether the GHAAC is a subagency of Kitsap County is to look at the resolution and bylaws that created the GHAAC.
Resolutions are legislative acts.  Kitsap County approved resolution #125 - 2007 which created the GHAAC.  Attachment 1 to the resolution contains the bylaws for the GHAAC.  When reviewing the resolution and bylaws I looked to see if the GHAAC is organized and operates as the functional equivalent of an agency or sub-agency.  See 1991 AGO No. 5 http://www.atg.wa.gov/WorkArea/linkit.aspx?LinkIdentifier=id&ItemID=6504.
To determine whether it is a functional equivalent of an agency or sub-agency I apply a four part test:  (1) whether the entity performs a governmental function; (2) the level of government funding; (3) the extent of government involvement or regulation; and (4) whether the entity was created by the government.
First, from the bylaws there are several references to governmental functions that GHAAC performs.  It is required to represent citizens in a geographic area for the Greater Hansville area.  It is required to develop recommendations to governmental agencies.  It is required to prepare a comprehensive plan, and to implement it.  There are clear governmental functions that the GHAAC performs including your concerns about GHAAC’s road safety committee activities.
Second, I am not clear however on the level of government funding.  This is a point that I need you to clarify.  While the bylaws do mention County responsibilities with regards to support for the GHAAC, I would want specific information on how much funding the GHAAC has received from the County.
The third and fourth factors are related.  It is clear that there was significant government involvement to create the GHAAC in the first place.  The County approved its bylaws and thereby regulated the authority, purpose, and mission of GHAAC.  For the same reason that the County has the authority to create GHAAC, the County has ongoing authority to regulate its activities and pass further resolutions regarding it.  The extent to which the County involves itself with GHAAC may be reflected in the bylaws by the list of County responsibilities to the GHAAC.  It is also important to note that the bylaws state the GHAAC is formally affiliated with the County.  Also the bylaws require GHAAC’s meetings to be open as though both it and the County are subject to the OPMA.
Finally, the OPMA requires that its purposes are construed liberally.  RCW 42.30.910.  If there is doubt as to whether the resolution created a “subagency” subject to the OPMA, that doubt should be resolved in favor of the purposes of the OPMA where there is a reasonable basis.  In the four part analysis I briefly outlined how the GHAAC could be viewed as the functional equivalent of an agency.  It seems to meet at least 3 of 4 parts of the tests.  The functional equivalent analysis must not be applied blindly, but with due regard to all facts and circumstances.  There may be other facts of which I am not aware that could change my analysis.  Based on the limited material I have reviewed, I would liberally construe the purpose of the OPMA and conclude that the GHAAC is the functional equivalent of an agency or sub-agency created by a legislative act of Kitsap County.  From the analysis above, I would conclude that the GHAAC is most likely subject to the OPMA and the public records act.
Sincerely,
Timothy D. Ford, AAG
Open Government Ombudsman
Attorney General's Office
1125 Washington St, SE
Olympia, WA  98504
(360) 586-4802


